IN THE CIRCUIT COURT OF THE TWELFTH JUDICIAL
CIRCUIT, IN AND FOR DESOTO COUNTY, FLORIDA
Criminal Division
 

___________________,                                                         
Defendant/Petitioner,
 
v.                                                                     Case No(s): _________________
                                                               
State of Florida,
                 Respondent,
________________________________/
 

 
EMERGENCY
 MOTION TO DISMISS
 
 

COMES NOW, the Defendant _________________, pro-se, pursuant to Rules 1.420(e), Florida Rules of Civil Procedure; and 3.191(d)(3), Florida Rules of Criminal Procedure.  Herein moves this Honorable Court to grant dismissal in the above-styled case, therein discharging defendant from any further prosecution or custody in this case at bar.

In support of this action, defendant would present the following for review:

FACTUAL BASIS
1.                                          Defendant was arrested on:__________________________________________

2.                                          Defendant was charged with:_________________________________________

________________________________________________________________

3.                                          Defendant has been detained within the County Jail since:  _________________, approximately ________ days.

4.                                          Defendant is represented by the Public Defender’s office.  _________; or Special Appointed Private Counsel.

5.                                          The pretrial delay seriously has prejudiced the defendant, violating his Constitutional right of Due Process and speedy trial.

6.                                          The undue delay is attributable to the State without sufficient justification of unusually interval between arrest and trial.

7.                                          The delay has critically impaired the defendant’s defense.  By dimming memories; and potential loss of exculpatory evidence.  Thus, subjecting defendant to oppressive pretrial detention, as to reflect prejudice.

8.                                          Regardless of any contentions by the state, that delay is attributed to continuances or tactical defense decision, on the part of Defendant.  The prosecution bears the burden to prosecute in a timely manner to avoid prosecutorial neglect.

9.                                          Defendant has an absolute right to speedy trial without demand within 175 days of arrest.

10.                                      Defendant is entitled to dismissal with prejudice of the charge(s) against him; and is entitled to an immediate release from custody in the above styled-case.

11.                                      Failure to dismiss, and discharge defendant would seriously undermine the constitutional principals of a fair and impartial trial without delay, thus creating a miscarriage of justice.

ARGUMENT AND
 MEMORANDUM OF LAW
Pursuant to Rule 2.085(d)(1)(A), Florida Rules of Judicial Administration, the time standard for disposition of a criminal felony case from an arrest to final disposition is 180 days.

Moreover, pursuant to the sixth amendment to the United States Constitution, every person charged with a criminal offense, shall have an absolute inalienable right to a speedy disposition of trial.

Pursuant to Rule 3.191(a), Florida Rules of Criminal Procedure:  “Speedy trial without demand”;

(a):  Every person charged with a crime by indictment or information, shall be brought to trial within 175 days if the crime is charged as a felony.

If trial is not commenced within this time period, the defendant shall be entitled to the appropriate remedy as set forth in subdivision (p) below.

(p):  A defendant not brought to trial within a specified time period, on motion of defendant or the Court, “shall be” forever discharged of the crime.

Rule 3.191(p), Florida Rules of Criminal Procedure.

            When the state fails to timely prosecute a case within the time required by law, upon motion of any interested party, whether a party to the action or not shall be dismissed by the court for failure to prosecute. Rule 1.420, Florida Rules of Civil Procedure.
.

            In this instant case, the period of pretrial delay and oppressive incarceration that has elapsed since arrest, clearly demonstrates a serious time standard violation subject to dismissal for lack of speedy trial.

Hedgepeth v. United States, 124 U.S. App. D.C. 291, 294, 364 F.2d 684, 687 (1966); and Dickey v. Florida, 398 U.S. 30, 48, 90 S.Ct. 1564, 26 L. Ed 2d 26 (1970).  It is not a question of what portion of the delay is attributable to the state or to the defendant.  The extreme duration of delay, the deprivation of defendant’s right to a speedy trial, the total lack of justification, and the prejudicial effects, requires dismissal.

Coleman v. United States, 442 F.2d 150(1971); and United States V. Reed, 285 F. Supp. 738, 741 (D. D.C. 1968), ( “clearly there can be no waiver of right to speedy trial, where {the defendant} is powerless to assert his right because of incarceration, Ignorance and lack of sufficient legal advice”).

The presumption that pretrial delay has prejudiced the defendant intensifies over time substantially triggering a “Baker Inquiry”.
Doggett V. United States, 505 U.S. 647, 652 n. 1, 112 S. Ct. 2686, 120 L. Ed. 2d 520 (1992); and violates sixth amendment speedy trial right as guaranteed. U.S.C.A. Const. Amend. 6; and Articl 1, Section 9, Fla. Const.

            The Supreme Court has repeatedly held that the prosecutor and the court have an affirmative Constitutional obligation to try the defendant in a timely manner; and that this duty requires good faith, diligent effort to bring him to trial quickly. See: Moore V. Arizona, 414 U.S. 25, 26, 94 S. Ct. 188, 38 L. Ed. 2d 183 (1973); quoting Smith V. Hooey, 393 U.S. 374, 384, 89 S. Ct. 575, 21 L. Ed. 2d 607 (1969).

            In this instant case the state or the court was negligent in their duties to try the defendant in a timely manner. Moreover, have failed to show good faith or diligent effort, to bring defendant to trial quickly. As displayed by the lengthy undue delay, and incarceration of the defendant in this instant case.

United States V. Graham, 128 F. 3d. 372, 374 (6th cir. 1997). A mere presence of court backlog or overcrowding case load is insufficient to justify delay by the prosecution. United States V. Goeltz, 513 F. 2d 193, 197 (10th cir. 1975). To the extent that the defendant’s counsel waived time or had defendant request continuances. This would not be attributed to defendant, due to counsel’s actions contradicting the best interest of defendant, regardless of defendant being bound by counsel’s actions, defense continuances don’t excuse lengthy delays in the disposition of a case. United States V. Lam, 251 F. 3d 852 (9th Cir. 2001).
            The actions of the state to delay the trial of defendant has led directly, prejudicially, and unlawfully to a denial of right of Due Process of Law, under the 14th Amendment to the United States Constitution; and Articl 1, Section 9, Florida Constitution, which the Supreme Court has held to be “The Law of The Land”, State V. Dowling, 110 So. 2d 522, 523 (Fla. 1926).

            Therefore, the petitioner should be released from custody immediately, and their charges dismissed with prejudice, to bar any re-prosecution of the criminal charges. Whereas, a violation of sixth amendment right to speedy trial or failure to prosecute requires dismissal.

Strunk V. United States, 412 U.S. 434, 439-40, 93 S. Ct. 2260(1973); and McNeely V. Blanas, 336 F. 3d 822 (9th Cir. 2003).

            Any denial of dismissal would be void being inconsistent with Due Process of Law. Orner V. Shalala, 30 F. 3d 1307, 1308 (1994); and Bass V. Hoagland, 172 F. 2d 205, 209 (1949).

CONCLUSION
            Wherefore, defendant based upon the foregoing facts; arguments; and authorities, move this Honorable Court to enter order dismissing the charges in the above-styled case(s) with prejudice; and order the immediate release of defendant. In the best interest of Justice and Due Process.

                                                                             RESPECTFULLY SUBMITTED;

 

(s)___________________________

                                                                                                                                       (Signature)
                                                                                                 (NAME):___________________________
                                                                          (INMATE NUMBER):___________________________
                                                                                                “Pro-Se Petitioner”

 

 

Cc:

     State Attorney

     Florida Pro’Se Bar

 

 

 

 

 

 
 
CERTIFICATE OF SERVICE
 
I HEREBY CERTIFY that a true and correct copy of the foregoing Motion to Dismiss has herein been furnished to the office of the  State Attorney  as counsel for the State of Florida on this _____ day of _____________, 2006, via U.S. Postal Mail Delivery.

 

                                                                       RESPECTFULLY SUBMITTED;

 

                                                                                   (s)__________________________

                                                                                                                         (Signature)
                           (NAME):_____________________________
    (INMATE NUMBER):_____________________________
                                                                          (ADDRESS):________________________________
                                                                    (CITY):______________ (STATE):_________
                                                                                                               (ZIP):_____________
 

                                                

                                                                                                 “Pro – Se Petitioner”

 
Prepared By:

Florida Pro’Se Bar
Paralegal/Legal Assistant
Pro’Se Bar No: # 1004
 
Mack Ritchie
FCCC #297
13613 S.E. Hwy 70
Arcadia, FL  34266
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